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DRY CREEK RANCHERIA TRIBAL COURT

JUDICIAL CODE 

INSTUCTIONS FOR

PROTECTIVE ORDER/RESTRAINING ORDER  

-FILING A PROTECTIVE ORDER OR RESTRAINING ORDER (Plaintiff)-
PURPOSE

These forms are to be used when you have been physically abused, assaulted, threatened, stalked, harassed by someone.  Please fill out the Restraining Order if you were physically abused, assaulted, threatened, stalked, harassed by someone other than a household member, spouse, or former spouse.  Please use the Petition for Protective Order if you were physically abused, assaulted, threatened, stalked, harassed by a household member, spouse, or former spouse.  There are also forms for answering and/or counterclaiming against a restraining or protective order if you are served with a summons and complaint and you want to contest the request for a restraining order.
STARTING AN ACTION FOR PROTECTIVE ORDER OR RESTRAINING ORDER IN COURT

Most actions or claims are started in court by filing a Summons or Complaint with the Clerk of the Court.  This includes a protective order or a restraining order.

What is a Summons?  A summons is a document that is served with the complaint on the opposing party or parties, and notifies the party that a complaint action has been filed against them.  The opposing party must answer in writing to both the Plaintiff (you) and the Court (Dry Creek Rancheria) that they deny your claims in the complaint.  If the opposing party or parties fail to answer of appear you may seek a default judgment.
What is a Complaint?  A complaint sets out your cause of action or claim against the opposing party, and lets the court and the opposing party know what your claim is.  If you file a summons or a complaint you are a plaintiff.  If you receive a summons and complaint, you are a respondent.
Filing and service fees.  All courts require a filing fee to file your summons and complaint or petition with the court.  There is also a fee to have your summons and complaint served on the opposing party.  All courts require that your summons and complaint be personally served on the opposing party by a process server or law enforcement officer.  Check with the court staff of where you will be filing your claim and they can advise of any filing and service fees required and whether they can be waived.  They can also advise you on whether you can have someone besides a process server or law enforcement officer personally serve the opposing party.

Jurisdiction.  In order for a court to hear your claim, that court must have jurisdiction.  First, the court must have jurisdiction over the people involved.  This means the court must have jurisdiction over you and the opposing party.  

Second, the court must have jurisdiction over the claim’s subject matter.  This means the court has jurisdiction to hear the type of claim you have filed.  In Tribal courts, one of the parties should be a tribal member and there must be a connection between your cause of action and the reservation or rancheria you are filing your action.
How to file a summons and complaint.  A summons and complaint is filed when you take these forms to the courthouse and file them along with the filing fee with the court clerk(s).  When you file your complaint or petition with the clerk, please date and sign the form in front of the clerk so they can notarize your signature.
What happens if the opposing party fails to Answer.  If the opposing party fails to answer within a specified time after being served with the summons and complaint, you can ask the court for a default judgment.  

TEMPORARY RESTRAINING ORDER AND PROTECTIVE ORDER

Upon request, the court may issue you an ex-parte temporary restraining order if the court feels you are in danger before the hearing can be held.  The court may not grant a temporary restraining order depending on the circumstances.  If the court grants you a temporary order, the opposing party cannot have any contact once the being served.  The court will then hold a hearing where you will have to prove your allegations.
PLAINTIFF’S BURDEN OF PROOF


If you file for a Restraining Order or a Protective Order, you have the burden of proving that claim.  This means it is your responsibility to prove your case.  In civil cases, you must prove your claim by preponderance of the evidence, meaning having evidence with greater weight or evidence that is more convincing than the opposing party’s evidence.  The following is what the plaintiff must prove to the court:
(1) That the Defendant committed a wrongful or illegal act against you.  This includes assaults, harassment, verbal abuse, verbal threats of bodily injury, or damages to your property.

(2) That you have no other adequate legal remedy to prevent any future harm by defendant(s).  This is normally the case when you have been assaulted or threatened with body injury.  
(3) That you have exhausted all administrative remedies.  If there is any administrative remedy, such as work-place grievance, you must go through the grievance procedure first before going to court.  More often than not there are not administrative remedies available to you.

(4) That you will suffer irreparable harm (harm that cannot be repaired) that cannot be solved by awarding you money damages against defendant(s).  This is normally the case when you have been assaulted or threatened with bodily injury.

(5) In order to get a temporary restraining order without notice to the defendant before the hearing for preliminary or permanent injunction, you must show the court that you will suffer irreparable damage or injury before hearing can be held and notice given to defendant(s).  This can be done by pleading that the defendant has engaged in assaultive behavior or threatened you with bodily harm or that you fear retaliation against you by defendant(s) for filing this action. 

-HOW TO DEFEND AGAINST A RESTRAINING ORDER (Respondent)-
PURPOSE
The Answer and the Answer and Counterclaim forms are to be used when you have been served with a summons and complaint for a temporary/permanent restraining order or protective order, and you have a counterclaim against the opposing party.
FORMS INVOLVED

The second form is an answer to the opposing party’s complaint and is required if you want to contest the complaint.  The third form is an Answer and Counterclaim.  You will need to fill in the necessary information and then file the original with the appropriate court and mail a copy to the opposing party or their attorney.  NOTE:  You must file an answer to Plaintiff’s complaint within XXX days, or you are in default and judgment could be entered against you.
What to do if you are served.  If you are served with a summons and complaint for a restraining order or a protective order, the opposing party is requesting that you have no contact with them.  As a result you must file an Answer with the court and a copy to the Plaintiff within the time prescribed by law.

What is an Answer?  An Answer is a pleading (a legal paper you file with the court), where the Respondent responds to the Plaintiff’s complaint.  You can answer the plaintiff’s complaint by denying and/or admitting to any parts or all of the Plaintiff’s allegations in the complaint.  

If you have any affirmative defenses to the Plaintiff’s complaint, you must specifically plead these affirmative defenses in your answer.  If you fail to raise any affirmative defenses, you may be barred from using such defenses.  So, if you fail to raise and affirmative defense, you waive the right to use such a defense.  Affirmative defenses include:
-Accord and Satisfaction, meaning you have already settled this matter with the opposing party.

-Arbitration and Award, meaning an independent arbitrator already decided the case before the court did.

-Assumption of the risk 

-Contributory negligence 

-Discharge in bankruptcy

-Duress, meaning you were forced or threatened against your own actions
-Estoppel, meaning the other party cannot complain against their own actions. 

-Failure of Consideration

-Fraud

-Injury by Fellow Servant

-Illegality

-Laches, meanings the other party waited too long to bring the action

-License

-Payment

-Release, meaning the other party released you from any obligation

-Red judicata, meaning the court already heard and decided the matter in an earlier case.

-Statute of Frauds

-Statute of Limitations, meaning the other party did not bring the action in the time set out by the code.

-Waiver, meaning the other party waived any claim they had.

What happens if you fail to Answer the Summons and Complaint within the time period prescribed by law.  If you fail to answer the Plaintiff’s complain within XXX day, you are in default and the Plaintiff may seek a default judgment against you.  This means the Plaintiff may be awarded what they asked for in their complaint and you cannot object or present your side of the issue.

You also need to file a counterclaim with your Answer if you want a restraining order against the opposing party.  A counterclaim is like the plaintiff’s complaint in that it sets out your cause of action against the plaintiff.  You must file a counterclaim on any claim you have against the plaintiff(s) if it arises out of the same transaction or occurrence raised in the plaintiff’s complaint.  Failure to do so can result in the court barring your claim.  If you have a separate claim against the plaintiff(s), you do not have to counterclaim and can start a new action against the plaintiff(s) by filing your own summons and complaint.
DEFENDANT’S BURDEN OF PROOF


If you filed a counterclaim you have the burden of proving that claim in court.  In civil cases, you must prove your claim by preponderance of the evidence, meaning having evidence with greater weight or evidence that is more convincing than the opposing party’s evidence.  The defendant has the burden of proving by a preponderance of the evidence to the court if you counterclaim for temporary and/or permanent restraining order.  The following is what the defendant must prove:
(1) You must prove any allegations in your counterclaim.
(2) That plaintiff committed a wrongful or illegal act against you.  This could include any assaults, harassment, verbal abuse, verbal threats of bodily injury or damage to your property.
(3) That you have no other adequate legal remedy to prevent any future harm by plaintiff(s).  This is normally the case when you have been assaulted or threatened with bodily injury.
(4) That you have exhausted all administrative remedies.  If there is any administrative remedy, such as work-place grievance, you must go through the grievance procedure first before going to court.  More often than not there are not administrative remedies available to you.

(5) That you will suffer irreparable harm (harm that cannot be repaired) that cannot be solved by awarding you money damages against defendant(s).  This is normally the case when you have been assaulted or threatened with bodily injury.

(6) In order to get a temporary restraining order without notice to the defendant before the hearing for preliminary or permanent injunction, you must show the court that you will suffer irreparable damage or injury before hearing can be held and notice given to defendant(s).  This can be done by pleading that the defendant has engaged in assaultive behavior or threatened you with bodily harm or that you fear retaliation against you by defendant(s) for filing this action.
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